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California
Fair Political
Practices Commission

Novenber 10, 1893

Riﬂhﬂrﬂ M. HQBH

peputy Attornay General
State of Callfornia
Dnapartmant of Justice

P.0. Box 944255
Gacremento, CA 94144-0559

Re: Your Request for Advice
our Pila N, A~93-410

paar Mr., PFrank:

This is in reply to your regquest for advice on behalf of the
paita Protection Commlssion ("OPCY) goncerning whether the
confllct-of=interest provisions of the Political Reform Actd apply

to certain members of the DEC,. R

QUESTION )

The Delta Protection Act (Publlc Resourcea Coda Section 29700
et seg.) regquiras that five mempars of the DFC be from the boards . }
of diregtors of reclamation dimtricts within the Sscramanto-BSan
Joaguin Delta. By law, cartain bhoard membery of rpeglamation
digtricts reguire thelr board members to own or rapresont :
significant real pragnrty intevests in their district. Will thase
members’ participation in PPC decisions which financially affect '
the real property which they own or represent in the reclamation

1 caovernment Code Zections B31l000~91015. All statutory refarances
are to the Government Coda unless otherwise indicated, Commission
ragulations appear at 2 california Code of Regulations, Sections
19000-18554, All refarances to regulations are to Title 2, Divi-
sion ¢ of the Califernla Code of Regulations.

2 Normally we do not provide formal written advice under Section
83114(p) to or on behalf of unnaned officials, (Sae Regulation
18329 (b) {1} (2).) Howavar, your request for advioe is unigue in
that it arises due to the spacific governpmeant poaitions wertain
DPC officials must hold in order to be on the DPC, Becausae avery :
DPC member who holds one of these positions in the future will :
have ths same ooncerns about application of tha Patitical Reform

Act to thetn, wa baliave it is in the best interests of youx cliant

e the Political Reform Act to extend the immunity of Heotion

83114 (k) te those DPC nmembers, pubject of coursae to the senditlons

gat forth in this latter.
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distyrict oreste a conflict of interest under the Political Reform
Act?
CONCLUBTION

pPC reclamation district menhors ywhose reclamation district
raquire them to own or reprasent real propexiy in the reclamation
distriot will have no confligt of lnterest whan thay participate
in DPc decisions whioh financinlly affoct thelr real gragurty or
the real property they represent in the reclamation distyiet, =oO
long as the DPC decigions affect that yeal property in aither the

same or proporticnstely the same mannak ag a significant eegment
of the resl property in the member’s raclamation district.

EBCLd

The Delta Protectlion Act (Public Resources Code Sections
29700 af 20g.) establishes tha DPC as a land use planning body
with Jurisdistion over a multi-county reglon anconpassing the
sacrapento-san Joaguin Delta.

The purposes of the DEC axs to protact the Dalta environment,
conserve Delta lands and improve flood protacstion. {(Public
Remources Code Sestion 29702.) The ppe/s  jurisdiction im
priparily to plan rather than regulate. Its principal
responsibilities arxae to.make gindings regarding the consistency of
jocal governments’ conforming genearal plan ansndments with the
puits Rescurae Management Plan (Public Resources Code Saction
20763,8); end te hear any appeals of lucal governmént land use
dacisions brought to the DPC. {Public Resources Code Seatlons
29770-29771.) The Delta Protaction At specifically states that
tha ODEC shall havae no direct regulatory authority {Public
Regources Code Section 29764); instead, the Delta Resource
Managenent Plan shall be implemanted through local governmants’
ganeral plans.

The mambership ©f ¢the DPPC is met forth in section 29735 of
rhe Public Resources Code. Public Resources Code Sweotion 29734
provides that the DPC is to be conposod of 19 vohing menberst

~-fiva county supervisors (one aach from the five counties
included within the Dalta):;

;tgzau city counsilmembers from wmunicipalitles within the
alta;

~five menbera selesctad fxem the hoarda of directors of five
different reolamation distriots within tha Delta. Each of
these members must by statute be a realdent of the Delta, and
have besn slected to the dasignhated board of directors by the
ryeustees of the given reclamation district;

-siy state officialst the Direster ol Parks and Rucraation;
the Director of Fish and Game; the Pirestor of Food and
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Agricultuve; the State vrands Comulasion’s Executive Officar)
the Director of Boating and Waterways; and the pirector of
Water Resources (or their desigmees).

The DPFC also has two eX officio (i.a,, non-voting) members
from the Legislature, one from the gtate Assembly, the othar Irom
ol tate Benate. (Puplic Resources Code Section 29740.)

DRASCURAION

section #7100 prohibits public officials, such as monbars of
the DPC, from wmaking, participating in ox ‘uning their official
positiony to influence a governmental decision in whlch they have

a financlal interest.

gection 87103  otates that an official has a Linancial
interest in a governmental decislon iy

(I}t 48 reasonably foresesable that the decision will
Rave a material financial eaffect, ; - Erom
, on the official or a

Ats efiact o0 publis ﬂtnnxnlxx
member of his or her immediate family or om:

(a) Any busineas antity in which the public
offloisl has & direct or indiract investment
worth one thousand dollars ($1,000) or more.

{b) Any Taal prafarty in whish the publie
officlal has a direct or indirect interest
worth one thoupsnd dollars ($1,000) or more,

(2) Any scurce of incowe, other than gifts
and other than loans by a commercial lending
institution in the reguler course «f business
on terms avallabls to the public without
ragard to official status, adgragating two
hunaced fifty dollara (§250) or more in valua
provided to, ¥ecelved by or promised to the
public offisial within 12 wonths prior te the
tine when the decision iz nade,

{d) Any business entity in which the punlic
official is a directoy, oftlcer, partner,
trustes, employee, or holds any position of
managament .

(=) Any donor of, or any intermediary or
agent for a donor of, a gift or glfte
sagregating two hundrad fifty dollars (3280)
or nore in value provided to, received by, or
promised to the public official within 12
mo:tha prior to the time when the decision i=
nada.
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Por purposes of this sectien, indirect
investment or interest means any investment or
intersst owned by the gpouse or dapendant
child of a public official, by an agent on
behalf of 8 pyblie orfficial, or by a business
entity or trust in which the official, the
sEficlial’s agents, spouse, and dependant
childran own directly, indirectly, or
beneficially s 10-perdent interest or greater.

(Emphasia added. )

1t is, of coursa, impossible to aspass at this point whather
some futurs DPC dscision in which a redlamation distriet menher
partioipates will have a materisl finanoisl affact on that
official’s economic interasta.? Howevar, your guestion assumes
that mapy DPC daviaions will affect the real property of, or
repramanted by, the reclamation district mepbers by wvirtue of
thaly legally required ownershlp of real property in theiy
digtricts. on this basis, you ask whethay saction 87103's "public
generally” exception applies.

In Septamber 1993, the tommisaion amended Re ulation 18702
and sdopted Regulations 18703,2 &nd 18703.3 all of which were
meant to interprat and implement the "publin generally" exception
atated in Secgtion 87103.

For purposes of your guestlon, wa do not helieve ' Racgulations
18763 or 18703.2 directly apply. Howsvor, depending on the
effects of particular decisions made by the DPC, Regulation
18703.3 will apply to exempt tha reclamation district members from
the pPalitica) Reform Act’s conflicteof-interest provigions in
naking those decisions,

Ragulation 18703.3 (copy enclasod) conditionally appliee
saction 87103‘s "publlc generally" sxception to public officials
who, by law, are appointed €o a governmental board of commlssion
to represent a spacifia eoconomic interest on that hod{. If. the
canditions of the rsgulation are met, then the public official
doas not neve a cenflict of intersst under the Political Reform
Act. This applies only to gavernmental decisions that have »
rinancisl atfect on the economi¢ interest tha official was
appointed to represent. The Lntant of this regulation is to 2llow
these officials to reprasent the interests that the law intendud,

Far the vpublic generally® exception of Regulation 18703.3 to
apply, generally, four oriteria must be net:

3 1o determine whether a partlcular governmental deaigion’s
effect on an official’ms economis intexest will be “material," see
Compission Regulaticons 18702-18702.6,
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1, Tha statute creating the board or commission aither
spacifically or lwplledly provides that the menmbers
appeinted therato are to represent and further the
{ntarests of a specific econumic group or intotrest.

(Ragulation 18703,3(a) (1) and (B).)

2, The member 4in gquestion is required to have tha
sconopic interest the meabax raprasents. {Ragulation
18703.3(a) (2) )

3, Excapt for the soonomic interest the member
repragents, the goveinment dacision in question haa no
material rinancial effect on any other scononic interest
held by the member. (Regulation 18703.3(8) (2).)

4. The government dacision rinanclally affects the
menbaris reguived economic interest in a manner that ia
substantially the same or proportionately the same ad
the decision will financially affact a significant
segment of the parsons the member waa appointed €O
represant, (Regulation 18703.3(a) (4).)

pased upon the applicabdle provisions of the Water Code and
Public Resources Code and the facts you prasent,; we balieve
Regulation 18703.3 applies to bPPC  decisions in which DRC
raclamation dlstrict members participate go lohg as the financial
impact of the deaisiona on the real property they were appointed
to represent is substantially the cama or proportionataly the same
as the ¥financial impagt on the xeal property of a significant
segment® of the reclamation district the members woye appolinted to
rapresant. However, %the regulation will nat apply where a DRC
dacision affects an aconomic interast of a reclanation dlatrict
membey o©f the DPC that iy different from the sconomic intarest
that member wae appointed to represent. These criteria are aet
forth in subdivisiong (a)(3) and (a)(4) of Ragulation 18703.3 and
cannot be addreseed absent spacific facta.

The issue you vaise is primarily diveoted =t subdivisions
{(ay (1) and (s)(2) ofR jation 18703.3. If thesa qriteria sre
patiwfied, than the axception in the regulation can bu applied to
roplamation district nembers of the DPO. Thue, unly when tho DPFC
dacision has n‘unigua or non-proportional finmancial aeffect on a
raclamation district mewmber’s economic interests will Regulation

18703.3 not apply.
The law governing realamation distriots (Water Code Sections

SOHO0~53901) sontaing the followlng provisions: Watar dode
Saction 50600 reguires thet the first board of trusteas of a

4 By "uignificant sagment, " wa Jook to Ragulation 18703(a) (copy

of regulation enclosged) which, lnkar alla, states that tan peroant
or more of all preperty uwners in a digtyrict or frifty parcent or
more of all businasses in a district are a @igniticant segment.
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iat of only district landowners or theliy

legal represantatives. Water Caode Section 50601 pernits
i 11 trustees elaected

after the firat district boaxd be "district landowners or thedr
legal ruprasentatives, Pinally, Water Code Sectlion 850704
genarally wgives each district landowner one vote in beard
alections tor each acre of land owned. paged upon ‘those
provisions, it lis apparent the Legislature intended that
vaclamation dlatrict landowners have aither n disproportionately
jarge share of contrel oY, where the district cheoses, total
control over reclamation district governance in order to control
the use of their real propexty and the impact thareon ocséused by
reclamation district board decisions.

The Public Regources <Code provisions containing the Delta
Protecation Act (Publie Reaguroas Code Sections 29700~28780)
continue this theme. Tha purposed of the Delta Protegtion Act arsa
ta protacl the Delty gnvironment, conserve Delta lands and inprove
flood protection. (Puklic Rasources Code section 28702,) The
pre’s primary tasks are Lo adopt a Delta Resource Manasgement Rlan
{Fublic Resources tode fection 29760), to make findings regarding
the conuistenty of local gavernments. conforming their general
plans with the Delta Reascurces Managemsnt Plan {Public Reascurces
Gode Scction 29763.5) and to hear appeals of local gevernment land
use decisions brought to the DPC {Public Resourges Code Sectionsg
49770=26771), To ascomplish thase tasks, the Delta Protection Agt
estaplizhes the DPC, which conaists of 19 voting members, 13 of
whom repregent various governmental agencies within the Delta
reglon. Of these 13 members, five are appeinted to the DPC from
the hoerds of tyrusteas of flve different rouclamation districts
within the Delta region {(Public Resourdes tode Yection 297356.) As
with the provisions of the Water Code astablishing reclamation
districta, it Ais apparent in the Delta Protestion Act that the
Legialature intanded Feolamation district landownars who would be
atfected by decisions pf the DPC, or thair represantatives, to

directly participate ln thase dealinions,

For thessd same reasons, the oriteria of gubdivision (a)(2} of
the ragulation are met. DPC raclamation district bBoard members
vho are required to own or represent roal property in thelr

reclamation districts serve on the pPe  bedcause They own or
raprescnt real property that may ba affected by DRC decigionsa.

As mentioned, absent specific facta, we cannot state whether

Regulation 18703.3 will apply h0 exemplL DPC reolmmatlion dimtrict
members from +the Political reform act's oconflict-of-interest
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prohibitions in every situation. (8we subdivisions

(m) (4) of Regulation 18703,3.) Nevertheless, the ragulaéiééa)w??g
qgﬁly RO that DPC reclametion district members will not be l
inhibited rrom participation in 4 DPC decision aclely due %o the :
decision’s financial impact en real property in the distrioct they
are regquired to own or reprasent whioh is similar to the finanoial
impact on the other veal propsrty in his or har district,

Binceraly,

Btevan G. Churchwall

Al

S8dbtt Hal¥abrin
Asaistent General Counsel

SGCiBHiak

Bnoloaures
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